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Why Real Estate Off-Premises Open House A-Board Signs Are Critical

A family's home is not like stocks and bonds.  Families don't wake up one morning, see that "the market is up" and decide to sell the roof that is over their head.  Instead, it is usually a significant change in a family's personal circumstances that prompts a sale.  

What kinds of changes may prompt the purchase of a home, or the sale of a house?  

A family is blessed by the birth of new children and needs a larger home.  It may be a marriage. Or a divorce.  There may have been a death in the family.  It might be a job promotion.  A job transfer.  Or it might be the result of getting laid-off at work.  Often, the need to sell is immediate, or even urgent.

Real Estate Signs Are Critically Important For Sellers

Safely-placed, portable, off-premises A-Board Open House residential real estate directional signs are critical for the families we serve who need to sell.

The evidence from the Puget Sound Region is clear: families who need to sell, but who do not have access to these off-site signs, experience significantly longer marketing times.  For example, the City of Mukilteo loosened its restrictions on real estate off-site Open House Signs after it learned that the its restrictive policy had increased marketing times by 22% compared to Everett, even though the cities share a significant common border.  

For a family trying to sell a home, the longer Time on Market can have significant financial consequences.  If a family must carry multiple mortgage payments (or more likely both a mortgage payment and a rental payment) while they wait for their home to sell, it can be a real and substantial financial hardship on the family.  If the financial hardship causes the family to be unable to make multiple housing payments in a timely manner, the resulting blemishes on their credit report may make it very difficult for them to qualify for a new home loan.  Alternatively, if they lack the resources to even attempt to make multiple payments they may not be able to move at all, despite what may be an urgent need to do so.

It's worth remembering that real estate markets go up, and come down.  When the current market, which remains strong despite an economic downturn begins to cool (and eventually it will do so for a time) the effect of such differences in the amount of time a home is on the market become even more onerous.

Off-premises Open House directional signs are also important for Sellers who want to sell their own property without a Realtor.  Candidly, there is a financial incentive for our industry to support the elimination of all open house signs in the right-of-way.  Doing so would eliminate the most effective marketing tool available to those families who want to sell For Sale By Owner, or FSBO (pronounced "fizz-bow").   

How important are these signs for FSBO sellers?  We suspect that they are at least as important to FSBO sellers as they are to Realtors: 

The Real Estate Insider Report indicated that 75% of their survey respondents (real estate agents) identified signs as their most effective sales technique.  

Restricting a FSBO's opportunity to use these signs to direct people to their home that is for sale would be a significant step in the direction of giving Realtors a virtual monopoly on selling homes.  It would help to ensure sellers would have fewer, if any, effective alternatives to engaging the services of a Realtor.  But market times would be longer for sellers, and finding a home would be much more difficult for buyers.  As we explain below, it would also be inconsistent with the objectives of the Federal Fair Housing Amendments to the Civil Rights Act.  Realtors might make more money, but that doesn't make it good public policy.

Real Estate Signs Are Also Increasingly Important for Buyers
National research studies demonstrate that 42% of all buyers used signs in locating the home they purchased.  Even more important, however, 17% of all of the buyers found the home they purchased using ONLY the signs.  

Those are national figures.  The local data is also compelling.  John L. Scott Real Estate, Inc. (the second largest residential brokerage firm in Washington State and one of the largest firms in the nation) engaged the services of Hebert Research (a well-known and highly regarded research company located in Bellevue) to analyze the role of signs in the buying process.  The Hebert Company's research revealed the following:

In Western Washington, 50.5% of the buyers said that they found out about the open houses they visited using the real estate signs (as opposed to using newspapers, their agent, brochures, weekly reports, referral by friends or family, television, or other means).  

It may also be worth noting that respondents who "...were 46-50 years old were significantly more likely to have found out about open houses by seeing signs when driving around..."

Bill Hume of John L. Scott Real Estate summarized the results of research conducted by the Company regarding two new home communities that the firm represented.  The first was in Renton, and the second was in Bellevue on Cougar Mountain.

In Renton, 57% of the sales were to buyers who did not come to the site the first time with a real estate agent accompanying them.  In Bellevue, where the new homes were priced between half and three-quarters of a million dollars, 83% were to buyers who did not come to the site the first time with a cooperating real estate agent accompanying them.

Based on his experience of more than 20 years selling new homes, Mr. Hume estimates that:

"...fewer than half of the customers who have outside agents or buyer's 

agents come to the community the first time with their agent.  In fact, it's 

almost certainly under 30%."

Many buyers use the off-premises directional signs to search independently for a home, and then contact a Realtor to represent them only after they have identified a property in which they are interested.  The off-premise signs that direct them to the properties play a critical function in this dynamic.

Finally, as it relates to buyers, there is one other group that makes extensive use of the signs: First Time Buyers.  Buying their first home is a big, big, step for many families.  This is especially true when the average sales price in King County is now  $325,618 (Data from the NWMLS as of the end of the Third Quarter of 2003).  

These kinds of prices can scare the daylights out of First Time Buyers.  Not surprisingly, many First Time Buyers prefer to tip-toe gently into the raging torrent of our current real estate market.  By using the off-premise signs to locate homes that are for sale (and which may be tucked away in a cul-d-sac or on a dead end road far from any arterial street), they can attempt to get a sense of the market at their own pace, instead of being in the car with an agent.  In doing so they are able to avoid the potential to feel pressured by real estate agents who understand that while they are looking home prices may not only continue to rise, but rise significantly.

Real Estate Signage Plays a Critical Role in Fair Housing
Title VIII of the Civil Rights Act, as Amended by the Fair Housing Amendments Act of 1988, embodies the simple and morally correct position that our communities should be open to all people who have the financial capacity to afford to live there.

In December of 1988, the Federal Trade Commission issued a report entitled The Residential Real Estate Brokerage Industry.  That FTC report, which has been cited with approval by the United States Supreme Court [see: Ladue (1994)], points out the important contribution of real estate signs in opening communities to people in a way that is not discriminatory.  

The basis for the FTC's conclusion is obvious: Real estate signs are not only an important, inexpensive and effective means of marketing real estate, they are also discrimination proof.  

A real estate sign invites any person - regardless of race, creed, color, sex or national origin - to locate and consider the purchase or rental of the property that is available if they can afford it.  The real estate signs make it impossible for any real estate broker, landlord, owner or organization to deny that the property is available, and, hence, make discrimination substantially impossible.

Safely-place temporary Open House A-Board signs provide an important affirmative message about where, and how, to find the property that is available.  As demonstrated above, that proposition clearly born out by the available data.

The City should preserve the existing right of sellers and Realtors to use off-site Open House signs because doing so facilitates achievement of the objectives of the Federal Fair Housing act.

Consistency in Off-premises Real Estate Signage Regulations
Is Important For the Real Estate Industry
The majority (if not most) of cities in King County allow placement of temporary off-site Open House A-Board directional signs in, or on the periphery of, the right-of-way with the following kinds of restrictions:

· They may not be placed on (or attached to) trees

· They may not be placed on (or attached to) foliage

· They may not be placed on (or attached to) utility poles

· They may not be placed on (or attached to) regulatory signs

· They may not be placed on (or attached to) directional signs

· They may not be placed on (or attached to) informational signs

· They may not interfere with vehicular, bicycle, wheelchair or pedestrian travel

· They must be outside of vehicular lanes

· They must be outside of bicycle lanes

· They must not block traffic views

· They may not block driveways

· They may not block curb cuts

· They may only be in place between dawn and dusk, and must be picked up at the end of each day

· They may not exceed six square feet per side in area, and 36 inches in height

· They may not be used unless the (real estate) agent or seller is physically present at the property that is for sale or rent.

These are all reasonable restrictions we can live with, and which the cities have a demonstrated ability to live with.  They strike a reasonable balance between the need of families to get their homes sold, or to find a new home, and the cities' need for public safety.  It is an approach that has worked pretty well.  We recommend and support such an approach.

As an industry, we believe that in recommending and supporting such an approach, we have a moral responsibility to try to meet cities at least halfway, and hopefully we can do even better than that.

Part of our ability to do so means that our Association must recognize that we have an industry with significant turnover.  It's been said that:

About a third of the people licensed by the state are on their way into, or are recent additions to, our industry; and

Approximately an additional one third are solidly established in the business; and 

The remaining one third are on their way out of the industry.

This Rule of Thumb is probably not too far from the mark.

The Multiple Listing Service statistics indicate that over time, members have averaged about .3

(Note: that's point three) transactions per month.  In other words, about one transaction every three months.

The commission on that one transaction every three months is usually divided evenly between the listing and selling brokerages.  Typically, the agent receives one half of that apportioned amount (that is, 25% of the total commission).  With a typical commission on an averaged priced King County home, the agent receives about $4,884.27 every three months.  

That's $1,628.09 per month - before B&O taxes, E&O insurance, cell phone and pager expense, car expense, laptop computers, PDAs, health insurance, mandatory continuing education expenses, MLS dues, Realtor dues and personalized marketing expenses.  

Obviously, some are doing much better than average, but many are not doing that well and are forced by economic necessity to move on.  Real Estate is a very tough industry with high turnover.

One of the ways real estate agents are forced to respond to these economic realities is to "cover more ground" and be extremely flexible about how far they will travel for work.  

As a result, in the course of a single year an individual agent may work (list homes) in multiple jurisdictions ranging from Marysville or Snohomish on the North, to Tacoma on the South.  They may also work between Snoqualmie on the East, and Des Moines or Normandy Park on the West.  Consistency in the sign code standards becomes very important in facilitating compliance with city sign codes. 

On the issue if signage, our Association tries to respond to these industry dynamics in three ways:

First, we ask cities to adopt and retain more consistent, or uniform, standards so that new agents (or agents working outside the city in which their office is located) don't have a significantly different set of sign code standards in each of the more than 50 jurisdictions in the region in which our members work.  This is especially important considering that in King County alone there are now at least 39 incorporated cities.  In fact, we believe the only county in the nation with more local government jurisdictions is Cook County (Chicago), Illinois.

Second, we believe we have a responsibility to educate our members about the issues of signage.  We take that responsibility very seriously.  Examples of the kinds of efforts we make include:

· Major lead articles in our industry newspaper, NW REporter, on safe sign placement, and new legal developments,

· Articles on specific sign code requirements,

· "Broker Updates" stressing legal sign placement, safety for vehicular and pedestrian traffic, and timely removal of open house signs;

· Targeted Faxes: Our 6,200+ members are organized into geographic Councils.

We can target faxes to specific problem areas; and

· Distribution of information provided to our Association by City Code Compliance Officers.

Third, we have established a new program to use peer pressure in concert, and in cooperation, with city code compliance officers.  And we've added staff that help to ensure it works well.

Cities can levy a fine, pick up a sign, or otherwise hold folks accountable if a problem is created.  But candidly, we can offer an additional (and sometimes even more effective) "hammer" to the compliance "tool kit" available to the City's code compliance officers if they desire to make use of it.  We have the systems in place to be of assistance.

In addition to any other appropriate City action, if a code compliance officer observes a violation, the City's compliance officer can contact our Association's Public Affairs Department.  This is usually accomplished by calling or faxing David Crowell, the Director of Government and Public Affairs. Phone: (425) 820-3277 ext. 204.  

Fax: (425) 820-3346.

Upon receipt of the information, David Crowell faxes a rather stern (almost nasty) letter to the offending agent's broker (the agent's boss) on Association letterhead, outlining the specifics of the situation and telling them their agent is creating a problem for the rest of the industry by engaging in sharp practices.  

David also includes either a summary, or the actual text, of the city's relevant sign code provisions.  On behalf of the Association, we ask them to clean up their act, and immediately correct the problem.  The code compliance officer also receives a copy of the letter so that he or she knows we have followed up quickly with the agent's Broker.

That's not the kind of paperwork Brokers like to see coming across their desk.  They don't appreciate an agent causing those kinds of problems.  Brokers tend to respond to such information by "aggressively rolling the stone downhill," so to speak.  

By including a copy of the sign code provisions with David's letter, we also create the opportunity for the broker to have a "teachable moment" with the agent about the requirements of the sign code. 

Having the entire real estate-related sign code provisions - and in particular the off-site Open House sign provisions - in a single section of the City's sign code is especially helpful in this regard, even though that may make the sign code appear to be longer.

Our use of peer pressure is an approach that works, not only because the self policing is effective, but also because it provides the code compliance officers with an additional option to deal with any problems efficiently.  

We respect the fact that a code compliance officer's time is an asset, just like cash.  In fact, the City pays for it with cash.  Working together we can help to make their job easier and free up that resource for other kinds of city code compliance issues.  

David Crowell of the Association's staff can provide a sample of the kind of form we've put together for those code compliance officers who want to make use of this additional tool, as well as sample letters we've prepared to get the Broker's attention, and ring the agent's bell.

We appreciate the opportunity to work with the City, both in reviewing the proposed ordinance, and in offering our assistance with our self-policing peer pressure program should the City desire to make use of it.

Thank you for the opportunity to offer these comments.

Sincerely,

SEATTLE-KING COUNTY ASSOCIATION OF REALTORS

Sam Pace, JD, MBA, GRI

Housing Specialist
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Real Estate Signs:

Constitutional Issues and Legal Considerations

Freedom of Speech

Real Estate signs fall within the constitutionally guaranteed right of Freedom of Speech.  

That guarantee is established in both the First Amendment to the United States Constitution, and Article I, Section 5 of the Washington State Constitution.

The First Amendment provides in relevant part that:

"Congress shall make no law...abridging the freedom of speech..."  

It's interesting to note that the First Amendment constitutional protection of Freedom of Speech applies to actions by the City regarding real estate signs because Speech is a Liberty Interest protected by the 14th Amendment to the United States Constitution.

The Washington State Constitution provides in relevant part:

 
Article I (Declaration of Rights), Section 5 (Freedom of Speech):

"Every person may freely speak, write and publish on all subjects, being responsible 

 
for the abuse of that right."

Although I am not a Washington lawyer, it's my impression that Article I, Section 29 of the Washington State Constitution makes the State constitutional guarantee of Freedom of Speech  "Mandatory."   I suspect it is a mandate that applies to the City, at least in part, because the existence of the City is only authorized pursuant to the provisions of Article XI (of the same Washington State Constitution under which the Freedom of Speech is guaranteed).

In analyzing Freedom of Speech cases, the Washington State Supreme Court said in State v. Lotze, 92 W2d 52 appeal dismissed 444 U.S. 921 (1979):

"A statutory restraint imposed upon a First Amendment Freedom bears a heavy presumption against its constitutionality. Freedman v. Maryland, 380 U.S. 51 (1965)."

In addition to the Federal First Amendment constitutional protections, there appears to be a sufficient basis under State v. Gunwall 106 Wn.2d 54 (1986) for Washington Courts to vindicate even stronger State constitutional protections of the speech than is provided under federal law.  Of particular relevance in this regard are the following Gunwall Factors:

· As can be seen by comparing the First Amendment with Section 5 of Article I, the textual language (of the parallel provisions regarding Freedom of Speech) in the Federal and State Constitutions is different.  Those differences include a stronger aversion to prior restraint in the Washington Constitution which articulates a clear and expressed preference for 

post-publication remedies.  

In fact, in 1984 in State v. Coe the Washington State Supreme Court "...concluded that the Washington State Constitution absolutely forbade prior restraints against publication or broadcast of constitutionally protected speech."   See: The Washington State Constitution, A Reference Guide, Utter and Spitzer (2002) at p. 6.

· The history of the development of the parallel provisions is also different.  The Federal Constitution appended Freedom of Speech protections in the First Amendment while the Washington State Constitution begins the very creation of constitutional government in Article I (under powers reserved to the states) with a Declaration of Mandatory Rights. 

· There are structural differences between the Federal and State Constitutions.  The Federal Constitution grants government limited power authorizing it to exercise only those powers that are constitutionally enumerated.  On the other hand, the State Constitution imposes limitations on the otherwise plenary power to do anything not expressly forbidden. 

· Article I, Section 29 of the Washington Constitution appears to create a particular state interest.  Section 29 makes clear that the Declarations of Rights in Article I of the Washington State Constitution are intended to create "Mandatory" protections guaranteeing Freedom of Speech from abridgement by a municipal entity that depends for its very existence upon the authorizations set forth in Article XI of the Washington State Constitution.

'Commercial Speech' Is Protected

There is no general First Amendment exception for Commercial Speech.  Commercial speech is "speech that proposes a commercial transaction."  Clearly, the temporary off-site open house signs that are currently permitted propose a commercial transaction. 


The United States Supreme Court has made it clear that commercial speech is protected under the Federal Constitution.  See: Virginia Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748 (1976), Bigelow v. Virginia, 421 U.S. 809 (1975).  

In Central Hudson Gas & Electric v. Public Serv. Comm'n 447 US 557, 561-562 (1979) the United State Supreme Court said:

"The First Amendment, as applied to the States through the Fourteenth Amendment, protects commercial speech from unwarranted commercial regulation. Virginia Pharmacy Board, 425 U.S. at 761-762.  Commercial expression not only serves the economic interest of the speaker, but also assists consumers and furthers the societal interest in the fullest possible dissemination of information.  In applying the First Amendment to this area, we have rejected the 'highly paternalistic' view that government has complete power to suppress or regulate commercial speech.  '[P]eople will perceive their own best interests if only they are well enough informed, and...the best means to that end is to open the channels of communication, rather than to close them...' Id., at 770; see Linmark Associates, Inc. v. Willingboro, 431 U.S. 85, 92 (1977)."

Interestingly, the Linmark case involved an attempt by the City of Willingboro to limit the use of on-site real estate signs.  

There is no general First Amendment exception for Commercial Speech.  Commercial Speech is protected.  The display of temporary Open House signs proposes a commercial transaction.  Indeed, it is a commercial transaction for one of the true necessities of life: housing, a place to live, protection from the elements, a family's home.

This Particular Commercial Speech Involves a Critical Public Policy: Housing

The measure of the true nature of the necessity of housing is reflected in the fact that every single level of government has huge financial and policy commitments to housing:

· Federal Government

The Federal Government has a huge commitment to housing in the forms of Title VIII of the Civil Rights Act of 1968 as Amended by the Fair Housing Amendments Act of 1988, the Department of Housing and Urban Development, VA loan programs, FHA loan programs, its support of housing with Community Development Block Grant monies, its sanction of the Home Loan Bank Board together with the 12 National Home Loan Banks, and its facilitation of the 'secondary financial markets' (including Fannie Mae, Ginny Mae and Freddie Mac) to ensure that financing is available for housing, to name but a few.

· State Government

At the State level, the measure of the true nature of the necessity of housing is reflected in the fact that the Growth Management Act  (GMA) expressly includes housing as an enumerated goal.  It also requires a separate mandatory Housing Element, not only in Countywide Planning Policies, but also in the comprehensive plan of every municipality covered by the Act, including the City of Auburn.  Moreover, the State has a financial commitment to housing by way of its State Bond Program, The State Housing Trust Fund and the Washington Housing Finance Commission.  In addition, the State also has additional policy commitments to housing as reflected in the work of the various State and Gubernatorial Commissions whose sole focus is Housing Issues.

· Local Government

At the Local Level, the Countywide Planning Policies (as well as GMA) require that the comprehensive plan for the City of Auburn must include a Housing Element. Further, the provisions of the City's Housing Element must be consistent with both the Countywide Planning Policies and GMA.  The City also has a specific, quantified housing target under Appendix 2 of the Countywide Planning Policies, and a responsibility to plan to accommodate low and moderate income housing under Appendix 3 and the Housing Policies of the Countywide Planning Policies.

Real Estate signs are commercial speech that is currently allowed, and which involves an absolute necessity of life: Housing.

As explained in greater detail below, the free flow of commercial information about a proposed transaction for a necessity of life as important and fundamental as Housing does much more than simply promote intelligent market choice by consumers, and assist in reliable decision-making.  

Fair Housing

The off-site real estate directional signs in question here are also essential - absolutely and critically essential - in the nation's ability to discharge the worthy spirit and mission of the Federal Fair Housing mandates.

Title VIII of the Civil Rights Act of 1968 as Amended by the Fair Housing Amendments Act of 1988 embodies the simple and morally correct position that our communities should be open to all people.

In December of 1988, the Federal Trade Commission issued a report entitled The Residential Real Estate Brokerage Industry.  That FTC report, which has been cited with approval by the United States Supreme Court [see: Ladue (1994)], points out the important contribution of real estate signs in opening communities to people in a way that is not discriminatory.  

The basis for the FTC's conclusion is obvious: Real estate signs are not only an important, inexpensive and effective means of marketing real estate, they are also discrimination proof.

A real estate sign invites any person - regardless of race, creed, color, sex or national origin - to locate and consider the purchase or rental of the property that is available if they can afford it.  The real estate signs make it impossible for any real estate broker, landlord, owner or organization to deny that the property is available, and, hence, make discrimination substantially impossible.

The Nature of the Sellers' and Realtors' Commercial Speech

It is worth noting that this commercial real estate-related speech:

· Is not deceptive 

· Is not misleading

· Is not inaccurate or false

· Is not obscene or profane

· Is not libelous or slanderous

· Is not loud, raucous or noisy

· Is not aggressive

· Is not coercive

· Is not likely to incite violence

· Is not conduct 

· Does not intimidate

· Does not advocate unlawful conduct

More specifically, as distinguished from the few cases where the Washington State Supreme Court has supported placing limits on commercial speech, the Realtors' Open House signs:

· Are not fighting words (of the nature found objectionable in Ino, Ino Inc. v. Bellevue, 1997)

· Are not a solicitation for prostitution (of the nature found objectionable in State v. Huff, 1989); and

· Are not obscenity (Playhouse Corp. v. Wash. State Liquor Control Bd., 1983).

Instead, it is a factually accurate message that helps a family to locate a home that is being offered for sale.

Cities Carry The Burden of Proof To Justify A Regulation of Speech

In regulating the constitutionally protected commercial speech in real estate signs, a city has two distinct, and separate, sets of burdens:

The first set of burdens involves the legality of the restrictions on commercial speech.  

See: Central Hudson Gas & Electric v. Public Serv. Comm'n 447 US 557, 561-562 (1979). 

City's have the entire burden to prove:

(1)
That the regulation is content neutral  

(2)
That it directly advances a 'compelling state interest,' and  

(3)
That the proposed ordinance reaches no further than absolutely necessary to accomplish a 'compelling state interest'  

The second set of burdens involves the legality of the time, place and manner restrictions on commercial speech.  See: Clark v. Community for Creative Nonviolence, 468 U.S. 288, 293 (1984).  A city has the entire burden to prove:

(1)
That the Time, Place and Manner restrictions are content neutral

(2)
That the Time, Place and Manner restrictions are "narrowly tailored"

(3)
That the Time, Place and Manner restrictions advance a significant and compelling governmental interest, and

(4)
That the Time, Place and Manner restrictions leave open ample effective alternative channels for communication of the information

We will offer just a few observations on three of the most immediately relevant portions of theses standards: 

(1) The Lack of Effective Alternatives,  

(2) The Necessity For the City To Prove a "Compelling State Interest", and 

(3) The Requirement that Any New City Regulations Must Reach No Further Than Is 

      "Absolutely Necessary":

1. 
Lack of Effective Alternatives

The available evidence demonstrates that the majority of buyers use the temporary open house directional signs to find the house that is for sale.  An "on-site" sign does not get them to the house. 

Both the Federal Trade Commission, and the United States Supreme Court in the Ladue case, have expressed their belief that the alternatives to real estate signage are "...far from satisfactory."  This is critical for two reasons: (1) the lack of effective alternatives is a key element considered by Courts, and (2) the lack of effective alternatives also makes it much more difficult for the City to satisfy its legal burden of proof when attempting to justify its regulations.

In the Sixth Circuit case of Cleveland Area Board of Realtors v. The City of Euclid, the National Institute of Municipal Law Officers, the Ohio Municipal League and the Ohio Municipal Attorneys Association appeared Amici Curiae.  The parties attempted to argue the availability of sufficient "new technology" alternatives including cable TV, computer billboards and the information superhighway.  The Court was not persuaded by the argument.  They lost.  

Newspapers are not targeted, are more expensive, and are not as effective because the place from which the message is delivered is far removed from the place where a sign would be located.  In addition, unlike a sign, a newspaper cannot confirm for a reader (by the presence of the newspaper at the intersection) that the Buyer has reached the point when the direction of travel must change in order to progress towards the home that is for sale.

The alternatives are more expensive, are not as effective, cannot be targeted as well, and are not as helpful for buyers because they do not have the same functional utility.

2. 
Necessity For the City To Prove a "Compelling State Interest"

The city faces a very high burden in connection with its responsibility to justify any additional regulation of real estate signs.  Any additional regulation (and any existing regulations) must be supported by a "compelling state interest."  Earlier in this White Paper we made reference to the decisions of the United States Supreme Court in the Linmark and Ladue cases.

Although the Ladue case involved on-site signs, we would note that the 'state interest' alleged by the City of Ladue stated, in part, that real estate signs:

"...create 'ugliness, visual blight, and clutter, tarnish the natural beauty of the landscape as well as residential and commercial architecture, impair property values, substantially impinge upon the special privacy and ambience of the community and may cause safety and traffic hazards to motorists, pedestrians and children.'"

These reasons were not sufficient to keep the City of Ladue from losing the case three times. 

3. 
Regulations Must Reach No Further Than Absolutely Necessary

Though not proposed here by the City of Auburn, it may be worth mentioning that we believe requiring registration/permits for Open House A-Board signs would violate the U.S. Supreme Court standard articulated in the Clark case.  Because a permit constitutes a form of prior restraint, any city regulation will be granted no deference by the Courts.  The City must justify any regulation under the microscope of the "Strict Scrutiny" test.  

Even if the City could overcome the considerable obstacles to demonstrating the existence of a "compelling state interest" that is actually achieved by the regulation, the fact that 38 other cities in King County, as well as Auburn, have a history of allowing these signs without the necessity of a registration/permit would likely be of interest to a court in considering whether or not the regulation reaches "no further than absolutely necessary."   

Similarly, the fact that every city in King County that has ever had a permit/registration requirement for Open House signs has since repealed it (as an unnecessary and unproductive restraint) would also likely be of considerable interest to the Washington courts.

Bad Public Policy

In addition, requiring permits for Real Estate Temporary Open House Signs is bad public policy for several additional reasons:

(a) 
Administering the permit system tends to cost more than cities are able to recover.  In King County, only one city (Lake Forest Park) recently had a permit system, and they are unable to cover the cost of administering the program.  The Council has eliminated the requirement.  Kent used to have a permit requirement for Real Estate Open House Signs.  They also eliminated the permit program because it just didn't work very well.  The anticipated benefits weren't worth the problems it created.

(b)
In addition, many of the most severe costs (such as disruption of other work city staff is trying to get done) tend to be more onerous for the City than the measure of any hoped for benefits.


(c)
The city isn't "open for business" to issue permits when many "open houses" get scheduled (Friday evening or Saturday for a Sunday afternoon open house).  Given the reasons families sell, the lack of access to permits when they are needed most can be a real hardship on families that need to sell quickly.

The City Can't Meet its Burden of Proof On Constitutional Issues 

By Using A "Bootstrapping" Argument That Relies on The Practices of Other Cities

In attempting to meet its exclusive burden of proof, the City of Auburn would not be able to satisfy the constitutional standards of review with a Bootstrap Argument that attempts to justify adding a regulation because some other city has one on the books.   It would be a serious mistake for any city to rely on a Bootstrap Argument that is grounded in the notion that a city's effort to restrict real estate signs would be constitutional if the City were relying upon the ordinance of a neighboring jurisdiction.  

Any city's defense of its sign ordinance will necessarily depend upon the strength or weakness of the totality of that city's own record, and not the un-litigated record of another city.  There are no ordinances from neighboring jurisdictions with this City's record. There are no ordinances from neighboring jurisdictions that have been defended successfully before an appellate court.  

In particular, I'm confident that the Association of Realtors has not been rebuffed by any Washington appellate court in any proceeding involving vindication of the constitutional Free Speech rights of its members, clients and customers to use Open House signs.

The Right to Reach Willing Listeners In a Public Forum

In evaluating Freedom of Speech cases, the courts do not forget the right of speakers to reach willing listeners.  Analysis of the right to reach willing listeners in a public forum must begin with two observations:

First, sellers and Realtors currently have the right to put up temporary off-premises open house directional signs.

Second, the Freedom of Speech implies the right to reach willing listeners.  The freedom would mean nothing if the City could require all communication to be made in places where nobody but the speaker was aware of the communication.

The right to communicate views to others on a street in an orderly and peaceable manner has been recognized by the United States Supreme Court in Hague v. C.I.O., 307 U.S. 496, 517 (1939).  In U.S. v. Grace, 461 U.S. 171, 177 (1982) the Court also said:

"It is also true that 'public places' historically associated with the free exercise of expressive activities such as streets, sidewalks and parks, are considered, without more, to be 'public forums.'"

In fact, the streets and sidewalks have consistently been considered a public forum. In Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 45 (1982) the United States Supreme Court said the streets are "...quintessential public forums, the government may not prohibit all communicative activity."  See also: Burson v. Freeman, 504 U.S. 191 (1992); Boos v. Barry, 485 U.S. 312 (1988). (emphasis added)
The Washington Supreme Court also considers these to be public forums.  In the Collier decision, Justice Guy, writing for the majority and relying upon Boos v. Barry, 485 U.S. 312 (1988), held that:

"The parking strips in which Collier and his supporters placed his political signs lie between the 'streets and sidewalks' and thus are part of the 'traditional public forum.'  Because these places occupy a special position in terms of First Amendment protection, the government's ability to restrict expressive activity is very limited. 

Boos v. Barry, 485 U.S. 312, 318, 99 L. Ed. 2d 333, 108 S. Ct. 1157 (1988)." (emphasis added)

We note that in those situations when speakers have been denied this traditional public forum, the cases have tended to involve speech and conduct unlike anything associated with the Realtors' placement of temporary open house signs; for example, cases involving intimidation, aggression, physical contact and conduct blocking the sidewalk in front of an abortion clinic.

Other cases, such as City Council v. Taxpayers For Vincent, 466 U.S. 789 (1983), have involved stringing signs over utility wires, and posting of signs on utility poles.  The Realtors do not advocate such conduct.

Thank you for the opportunity to offer these comments.

Sincerely,

SEATTLE-KING COUNTY ASSOCIATION OF REALTORS

Sam Pace, JD, MBA, GRI

Housing Specialist

