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QUESTION:
With respect to Form 22A, paragraph 3c, I believe that as a buyer's agent, broker would
want to check "will not" to be sure the buyer still has low appraisal rights, but other
brokers have said they've been trained that "will" is the better choice. I would disregard
their comments except that the default position is, in fact, "will". My understanding is that
defaults typically are the choice that would most often be chosen but in this instance that
doesn't appear to be the case if my original assumption is correct. Please advise...

ANSWER:
Broker is correct in diagnosing the effect of "will" versus "will not" in Form 22A, paragraph
3(c). If the default provision of "will" is selected, the effect is that when buyer waives
buyer's financing contingency, buyer will also waive the benefit of the low appraisal
provision (paragraph 7 of Form 22A). Marking "will not" preserves the benefit of the low
appraisal provision, even if buyer waives the financing contingency in response to seller's
delivery of a "Notice of Right to Terminate". Transactionally, selecting "will" favors the
seller and selecting "will not" favors the buyer. How the box is marked in any given
transaction should be the subject of negotiation and every broker should walk their client
through the Form 22A, and all of its provisions, in every transaction, so that broker's client
understands the effects of all the provisions of the form. Only then can a party negotiate
the terms of the agreement from a position of knowledge that allows the party to
negotiate the terms intended by the party rather than those prescribed by a generic legal
team that drafts the statewide forms but that does not represent the party.
Broker should reconsider her analysis of default prompts in the statewide forms. Default
provisions are included with most blank spaces in the statewide forms system in an effort
to prevent brokers from achieving "mutual acceptance" only to discover that a defect in
completion allows one of the parties to terminate. A failure to achieve a meeting of the
minds on important terms could result in a transaction that is voidable because of an
ambiguity or failure to agree. For example, if it is agreed that buyer will have the benefit of
an inspection contingency but the parties fail to agree as to the duration of the inspection
contingency, what is the significance of that and would that ambiguity allow either party to
terminate the agreement? To avoid that question, the drafters of the statewide forms
supplement most negotiable terms with a default term, such as including "ten days" as the

duration of buyer's inspection contingency. However, every default term should be
considered a back up, preventing a defective contract, and not a standard.
For example, it may be that buyer wants to be very competitive in a multiple offer
situation and will reduce buyer's inspection contingency to only five days. Or, it may be
that buyer is purchasing a hunting cabin in a remote location and buyer increases buyer's
inspection contingency to 30 days to ensure opportunity for access. The duration of the
inspection contingency should be discussed between buyer and buyer's broker when
buyer's offer is written and should be discussed between seller and listing broker when
buyer's offer is considered and in every case, the provision should be drafted by broker in
accordance with the client's instructions. The default term should be retained only if
broker's client believes that ten days is the proper length of time for the buyer's inspection
contingency.
With respect to the question asked, Form 22A, paragraph 3 is the Seller's Notice of Right to
Terminate provision in buyer's financing contingency. The whole point of Form 22A,
paragraph 3, is that the buyer who asks seller to take a risk by selling to the buyer, who is
dependent upon obtaining a loan to complete the purchase, offers seller a way to
terminate the PSA if buyer does not show satisfactory progress toward obtaining buyer's
loan. Paragraph 3(c) further defines the protection offered to seller by allowing the parties
to negotiate whether buyer's waiver of the financing contingency, at the request of seller,
will also cause a waiver of the low appraisal provision. If the box is marked "will" then
buyer should know that buyer cannot delay in ordering buyer's appraisal. It will be
important for buyer to evaluate the appraised value of the property at the time that buyer
is asked to waive the financing contingency. If the box is marked "will not" then buyer
knows that buyer has a bit more latitude in scheduling the appraisal because waiver of the
financing contingency will not impact the low appraisal provision.
Simply put, broker should draw no significance as to the desirability of contract terms
based on the prompting of a default term included by the lawyers who draft the statewide
forms. Default terms are supplied only to help prevent brokers from erring in completion
of the forms by failing to include a critical term. Broker should discuss all of the terms of
the PSA with broker's client prior to a buyer signing an offer or a seller accepting or
countering an offer. Default terms should be rejected every time a party prefers some
term other than the default term and the client's actual desire for the provision should be
drafted by the broker.
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